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Accordingly, enclosed is a Petition for Extension of Time and the appropriate extension 
fee to extend the period for response to today's date. 


REMARKS 

Applicant respectfully requests reconsideration of the present application in view of the 
following remarks. 

Claims l-i 1 and 19-26 are presented for prosecution on their merits. 


L TO WWAMTV OF THF. BYiMli ffjR.g A(TTTON 
IS PRKMATTJRF, ANT) SHfiTTI f Ti BE WTTTT^ B A^f 


ion is 


Applicant respectfully submits that the finality of the outstanding Office Actic 
premature and should be withdrawn because the Examiner's Section 102(b) rejection of claims 
10 and 1 1 in the final Office Action was not expressly made in the Office Action dated May 31, 


2002. 


In the present case, the Examiner failed to cite any art to reject claims 10 and 1 1. The 
only indication by the Examiner that claims lOand 11 were rejected was made on the Office 
Action Summary sheet of the Office Action dated May 31, 2002. The Applicant was not 
informed which section of the U.S. Code the Examiner was rejecting claims 10 and 1 1 and failed 
to cite any artin support of a rejection. Therefore, Applicant did not have his statutory right to 
respond to the Examiner's rejection in the Office Action of May 31, 2002. 
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The MPEP provides that * second action on the merits ^ be final ^ wtee 
examiner introduce, a new ground of rejection that is neither necessitated by applicant's 
amendment of the claim, nor baaed on information submitted to an information disclosure 
statement flied during the period set forth in 37 CFR I .97(c) with the fee set forth fa 37 CFR 
U7(p)." MPEP 706.07(a). 

The thai Office Action dated November 5. 2002, was toftm ln st WC e in which 
Applicant was made aware of the basis of the Examiner's rejection of claims 10 and 1 1 . And for 
me purposes of the MPEP is a new ground of rejection. This new ground of rejection was 
neither: (!) »«es sial ed by Applicant's amendment to the claim; no, (2) based on information 
submitted in an Information Disclosure Statement. Thenew rejection arose because of the 
Examiner's mistake (i.e., a PTO mistake) and the Applicant should „« be prejudiced by a 
mistake made by the PTO. 

The Examiner has now made two mistakes. The first when she forgot to include a 

grounds of rejection in the Office Action of Mav 31 ?nn? , , 

^uqn or May j i , 2002, and the second when she made the 

Office Action dated November 5, 2002, final. 

Applicant made the Examiner aware of her first mistake in Applicant's Reply to office 
Actionmai.et.September3.2002, but the Examiner ha, conveniently tgnored Applicant's 
statement that the next Office Action (,he on, subseouentiy mailed on November 5, 2002) cou!d 

not be made final. 

in View of the above, the outstanding OfEce Action's finality is premature and 

should be withdrawn. 
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n. SUMMAPv n F QFFinr, A^rrve 

The Examiner has rejected claims 1-1 1 and 19*6 under 35 U.S.C. § 102(b) as being 
anticipated by U.S. Patent No. 460,054 to Rhind. 

IIL PISCLQaTTHF. OF tt.8. PAT^t N Q, 4n ft . nM rn PIf ]j m 

US. Patent No. 460, 054 discloses a gas burner that includes three radial gas-supply arms 
3 that have ducts in their center and connect to a ring 3a having a circular channel which 
communicate with the ducts of the arms, an annular chamber 4 formed from a cylindrical wall 6 
and a cylindrical inner wall 7. The cylindrical walk 6, 7 have a top 5a provided with jet- 
apertures 5. (See Rhind lines 35-50.) The gas burner disclosed in the "054 patent also includes 
an inner shell 9, an outer perforated shell 10. a conically-shaped outer perforated thimble 12 that 
is fixed to a concentric ring 13, an inner perforated thimble 14, and an air distributor consisting 
of a perforated hanging shell 16 and a centrifugal disk deflector 17. An additional annular shell 
18 defines annular chamber 15. 

IV. REPLY TO in^AL QPFIPR Ar Tm 

The Examiner states that "the features upon which applicant relies (i.e., gas that is 
variably adjusted, horizontal versus vertical orientation, portability, etc.) are not recited in the 
rejected claim(s) .» This statement by to Examiner is not even remotely accurate. 

The differences claimed by Applicant were clearly explained in the Reply to Office 
Action mailed September 3, 2002. These structura] differenceg ^ bg ^ ^ ^ 
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Examiner to properly consider. 

A) kind's combustion system requires at least eight major aperture elements, 
including a top 5a, an inner shell 9, an outer perforated shell 10, a conically-shaped outer 
perforated thimble 12, an inner perforated thimble 14, a perforated hanging shell 16, a 
centrifugal disk deflector 17, and an additional annular shell 18, 

In contrast, Applicant utilizes two air-controlling conical frusta 82, 80. In independent 
claims 1 and 20, Applicant clearly and expressly recites two. frusta conical sections. The 
difference between Rhind's eight (at least) air-controlling elements and Applicant's two 
elements would traverse any rejection based on Section 102. Therefore, Rhind cannot possibly 
describe and enable Applicant's burner, and therefore cannot anticipate Claims 1-1 1 and 19-26 of 
Applicant. 

B) Of the aforementioned eight elements, Rhind discloses three spherically-shaped 
aperture elements, two flat aperture elements, one conical aperture element and two conical 
frustum-shaped aperture elements. Rhind's conical (i.e., inner perforated thimble 14) and two 
conical frustum-shaped elements (i.e., outer perforated thimble 12 and perforated upper shell 9) 
all converge in the same direction (i.e., they narrow as the distance from the bottom or gas 
source increases in the Rhind burner). Even if the inner perforated thimble 14 is considered to 
be a frustum, it converges as does outer perforated thimble 12 and perforated upper shell 9. 

Applicant has used the standard definition of frustum, namely, a portion of a solid such 
as a cone or pyramid, between two parallel planes cutting the solid, especially the section 
between the ba 5e and a plane parallel to the base, (See, for example, 77, American Hertta g e 
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motional Second College Edition, Houghton Mifilin Company, B OS ton, © 1982, 1985.) 

Rhind issued more than HOyearsago. Applicant has taken the time to dissect the Rhind 
gas burner and has included reference numerals for the Examiner to clearly understand 
Applicant's arguments. The Examiner has failed to give Applicant the same courtesy. 

The Examiner states, "Rhind also discloses a second conical frustum with a diverging 
profile..." Since the Examiner failed to include a reference numeral from Rhind to indicate what 
she believes is a ''diverging" second conical frustum, Appucant is unable to specifically respond 
to her comments. However, Applicant cannot identify any diverging frusta in the Rhind 
disclosure. 

Rhind', inner perforated thimble 14, outerperforated thimble l2 ffid perfbraU!d upper 
shell 9 are the only structural elements in Rhind that may be considered frusta and they all 
converge. In contrast. Applicant* first conical frustum 82 converge, inward „ tie distance from 
the bnmer tube increases, while fine second conical frustum 60 diverges as the distance from the 
burner increases. Rhind does no, disclose a sfagfc diverging ooniea , ^ ^ d0K m 
disciose or suggest a diverge conicai lmetm . AcwrdiilglV) ^ „„, ^ ^ 
Applicant's claimed stnrctttre, i, fail, to suggest Applicant* claimed stmcture; therefore. Rhind 
cannot make obvious Applicant's Claims MI and 19-26. 

C) ^"oesnotdiscloseApplic^soirculatly-shapedbumertubehavlnga 
Plurality of gas exit hol ,s on one side. Rhind states tha, the arms 3 and ring 3. supply gas ,o the 
annular chamber 4; however, neither the drawings nor th, description of Rhind disclose how this 
is accomplished. Figure 3 shows the top view of am s 3, bu, doe, no, show any holes or any 
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• type of outlet that allows gas into the chamber 4. Figure 2 appears to show some type of 
connection between an arm 3 and Ae annular chamber 4 but it is ambiguous in what it shows. 
RUnd only states that top 5a has a plurality of jet-apertures 5 for releasing the gas. 

As is discussed at lines 40-46 in Rhind, the annular chamber 4 is formed from a 
cylindrical wall 6. Rhind requires that the arms 3 and ring 3a deliver gas first to a chamber 4 
defined by cylindrical wall 6 and inner cylindrical wall 7, then out through jet-apertures 5. 

Since the gas exits through the Rhind's-apertures 5, Applicant believes that the apertures 
5 of Rhind are somewhat analagous to the gas exit holes 74 of Applicant's combustion system. 
Applicant discloses a circularly-shaped burner tube that releases the gas for direct mixing with 
the air coming through the conical fhata for immediate burning. Applicant does not require 
cylindrical walls 6, 7, an annular chamber 4, radial arms 3, or any of a numberof other structural 
features disclosed and taught by Rhind. m fact, these features taught by Rhind have no utility 
and would.be incompatible in Applicant's combustion system. Applicant's claimed structure is ' 
not disclosed, taught, or suggested at by Rhind. 

As expressed previously, the Examiner criticized the Applicant for failing to recite 
features in the claims that Applicant relies upon and that limitations in the specification are not 
read into the claims. However, Applicant is not required to recite in its claims features or 
clementsthatarenotpresent. For example, Applicant does not need to state in claim 1, "A 
combustion system -prising; a cir^^ 
conical ^~M>r„ 

thimble 12, and a perforated upper shell 9. also included is an annular cnanrter 4, 
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cylindrical wall 6, etc," 

As the Examiner well knows, the prior art must be considered in its entirety. By ignoring 
the majority of the structure disclosed by Rhind and other important structural elements, the 
. Examiner has disregarded the fact that Rhind's complexity teaches directly away from 
Applicant's simple, yet highly effective, design. Accordingly, Rhind can neither anticipate nor 
make obvious Applicant's claims M 1 and 19-26. 

D) The Examiner infers that Applicant's use of the term "proximate" makes the 
claims unusually broad. However, Applicant respectfully submits that the Examiner has 
overlooked other key language in Applicant's claims that limit the term "proximate" and define 
a precise location for the base of each conical frustum 82, 80. 

Applicant's claim 1 presently reads, in part, as follows: 

...a first conical frustum section having a predetermined 
first pattern of orifice ports, the first conical frustum section 
having a basal end having a diameter proximate the diameter of the 
burner tube and a smaller diameter distal end, the basal end of the 
first conical frustum section being attached to the burner tube 
proximate said plurality of gas exit holes at a position radially 
inward from said gas exit holes... 
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I. U important to note that the basal end of *e firs, conical frustum ha, . ^ wUch 
is about the same diameter of the burner tube AND is attached to the burner tube next to, but 
radial.y LNWARD from, the m exit holes . simiWy> ^ ^ ^ rf ^ ^ ^ 

frustum has a diameter which is about the same diameter of the burner tube AND is attached to 
the burner tube next to, but radially OUTWARD (tan, the gas exit holes. Based on the location 
expressly set forth in independent claims 1 and 20, the frusta straddle the gas exit holes. 

Based on th. Examiner's comments, she has clearly overlooked the features present 
Applicant's claims or simply did no, appreciate the structural differences apparent in Applicant' 
design. There are no structural features in Rhind that straddl«th. jet aperatures 5, nor does 
Rhind suggeat such structural feature, Again, Rhind can neither anticipate nor make obvious 
Applicant's claims 1 -11 and 19-26. (Although Applicant has no, used the term "straddle" in the 
claims, one skilled in the art, after reading Applicant's specification would clearly know the 
position of Applicant's frusta.) 

In view of the above, Applicant respectfully request, ft,, ,he Examiner withdraw all 
rejections based on Rhind. 


in 


Rhind does not disclose or suggest Applicant's two conical frusta actions for controlling 
the airflow in a combustion system and, in particular, does not teach or even suggest a diverging 
conical frasturn section. In addition. Rhind teaches direcUy away from Applies Caimed 
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structure. Therefore, Rhind can neither anticipate or make obvious Applicant's claims 1 .1 1 
19-26. 


and 


Applicant respectfully requests withdraw of the final Office Action, entry of this Reply, 
reconsideration of this application in view of the above rermarks (along with the amendments 
made in the Reply mailed September 3, 2002), and the prompt issuance of a Notice of 
Allowance, 


Date; SWT*** 

Enclosures 


Respectfully submitted, 


Mferk A. Garzia;! 



rk A. Garzia, Esquire 
Registration No. 35,517 
Law Offices of Mark A. Garzia 
P.O. Box 288 
Media, PA 19063-0288 
Telephone: (610)566-5050 
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